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Editorial

Mnohé a vazné zmény v kanonickém pravnim radu

S nastupem papeze Frantiska na stolec sv. Petra (2013)
jsme svédky bouflivé piestavby pravniho fadu katolic-
ké cirkve. Svaty otec, nejvyssi zakonodarce cirkve, si
pfinesl z rodné Argentiny a z jezuitského tadu, jehoz je
¢lenem, hluboké porozuméni pro potiebu zmén celocir-

kevniho i partikularniho kanonického prava. Navazal

tim na pravné reformni ¢innost, kterou zahajili jiz jeho
pfedchtdci Jan Pavel 11. i Benedikt XVI. Osobni rozdily
téchto tfi papezl v letofe a dlirazech, jak fidit Petrovu

lodicku, jsou evidentni. AvSak vSichni tfi si byli stejné
védomi potieby dopracovat novy kodex do takové podoby, aby byl Gé¢innym né-
strojem pii prosazovani prava a spravedlnosti v cirkvi.

Prvnim signalem pfestavby byla jiz dvé motu proprio papeze Jana Pavla IL.:
Ad tuendam fidem z 18. kvétna 1998 a Sacramentorum sanctitatis tutela z 30. dub-
na 2001. Pak jiz nasledovala cela fada novelizaci. Pro¢ to vSechno? ,.Skodlivost
benevolentniho pfistupu k uplatiovani cirkevni kdzné, ktera byla dtsledkem na-
ivniho optimismu, vzbuzeného radostnymi nadéjemi kolem zasedani Druhého
vatikdnského koncilu, byla postupné odhalovana jiz zahy po vydani CIC/1983.
Podcenéni vyznamu prava se zacalo projevovat jak v prudkém vzristu skanda-
Id kolem sexualnich deliktd v cirkvi, tak v uvolnéni kazné v oblasti zachizeni
s cirkevnim majetkem. Proto jiz od roku 2001 cirkevni zdkonodarce soustavné
doplnoval a zpfisiioval trestni matérii v CIC/1983. Vyvrcholenim tohoto procesu
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je novela papeze Frantiska z roku 2021...
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TRETERA, Jiti Rajmund, HORAK, Zaboj, Cirkevni pravo, 2. pepracované a doplnéné vydani,
Praha, 2021, s. 326. Viz citace v ¢lanku HRDINA, Antonin Ignac, Co se (ne)zménilo rekodifikact
kanonického trestniho prava hmotného, in: Revue cirkevniho prava ¢. 84-3/2021, Praha, s. 26.



Svaty otec v preambuli k apostolské konstituci Pascite gregem Dei z 23. kvétna
2021, kterym rozsahle novelizoval a nahradil celé znéni knihy kodexu o kanonic-
kém trestnim pravu hmotném, uvadi slova: ,,V minulosti zptsobilo mnoho $kod,
ze v cirkvi nebyla pochopena uzka souvislost mezi u¢innou laskou a prosazovanim
trestni kazné tam, kde to vyZzaduji okolnosti a spravedInost.*?

Neni to vSak jen trestni pravo, které se méni. Pfistupuje k tomu fada opatieni
v oblasti kanonického spravniho prava a kazn€ v cirkvi vibec. Tak napf. motu
proprio Traditionis custodes ze 16. Eervence 20213 umoziuje diecéznim biskuptim
a Svatému stolci u¢innéji regulovat uzivani mse svaté podle Miséalu Jana XXIII.
z roku 1962 vedle mse svaté podle Misalu Pavla VI. z roku 1969.

Vrat'me se ale k zakonodarnému aktu trochu star§imu: dnes, na slavnost VSech
svatych, je tomu praveé jeden rok, co Svaty otec, pravé 1. listopadu 2020, vyhla-
sil motu proprio Authenticum charismatis, kterym reaguje na rychlé az prekotné
mnozeni se feholnich institutd i vS§ech ostatnich forem zasvéceného Zivota, a pfi-
zpusobuje tomu a méni dosavadni Gpravu pravomoci diecéznich biskupti. Mame
radost, Ze miizeme v tomto Cisle na prvnim misté uvetejnit zasvéceny komentar
o této zmeéné a pohled do soucasného Zivota feholnikt a feholnic, ktery nam zaslal
predni Cesky teolog a fakultni profesor, feditel prestizniho jezuitského Centra Aletti
v Olomouci Pavel Ambros, sam feholnik. Véfime, Ze tento napinavy ¢lanek budou
Ctenafi Cist se stejnym potésenim a radosti z poznani, jako tak Cinila naSe redakce.

Pfedni znalec evangelického cirkevniho prava v nasi zemi Adam Csukas po-
dava ve svém ¢lanku poutavy vyklad o pravnich dé&jinach Ceskobratrské cirkve
evangelické a soudobych napinavych zapasech o zmény v jejim pravnim fadu, které
probihaji na vSech stupnich cirkevniho fizeni. Kazdého, kdo by z neznalosti po-
chyboval o vysoké urovni cirkevniho prava reformacnich cirkvi a jeho smyslu pro
pravni nuance, snad tento text vyvede z omylu. VE&fime, Ze i mnohé ¢eskobratrské
evangelické cirkevniky ¢lanek pfivede k hlubsi reflexi jejich ti€asti na uplatiiovani
pravnich prvki v zivote jejich cirkve. Jist€ naleznou zajimava pouceni, ktera autor
vytézil ze svého zapaleného badani v archivech cirkve, srovnavani v§ech pravnich
ptedpist, které postupné kdy v cirkvi platily, i v protokolech o jejich piipravach
na konventy a na synody za posledni jeden a ptl stoleti, i svou osobni ucasti a an-
gazovanosti na jejich zasedanich v 1étech poslednich.

2 Tamtéz. Prelozil Zaboj Horak.

3 Viz Revue cirkevniho prava ¢. 84-3/2021, Praha, s. 120 (in English: pp. 124-125).
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Také dalsi ¢lanek je z pera odbornika na slovo vzatého, a to v oboru, ktery si
zvolil za pfedmét svého badani, tj. vychodnim kanonickém pravu. Je to clanek
Jitiho Dvoracka, mezinarodné znamého specialisty na pravo vychodnich katolic-
kych cirkvi, vyudujiciho v Ceské republice i v Némecku. Tentokrat se zabyvé otéz-
kou poméru konverze do katolické cirkve a pfipsani konvertity do jedné z cirkvi
vlastniho prava. Clanek ma zasadni aplikaéni vyznam jak pro duchovni spravu ve
vychodnich cirkvich, tak i v latinské cirkvi.

Toto ¢islo uzavirame clankem dvou slovenskych pravniki, zabyvajicich se my-
Slenkou, zda by snad bylo na Slovensku pravné relevantni ukon¢it jednostrannym
rozhodnutim statu ¢astecné financovani cirkvi statem. Tedy stav, ktery tam nyni
plati a je smluvné potvrzen. Mozna, Ze na soudobého ¢eského ¢tenare mize sofisti-
kovana tivaha autort pusobit dojmem trochu exotickym, jsme vSak presvédceni, ze
ma zavazny vyznam v narodnim i mezinarodnim rozméru. Mezinarodn€ uznavana
zéasada pacta sunt servanda prece plati na celém svété a Zadny stat se nesmi svych
dohodnutych zavazku jednostranné zprostit. Je vazan v§emi smlouvami, které
uzaviel, at’ jiz mezinarodni smlouvou s Apostolskym stolcem nebo smlouvami
s ostatnimi cirkvemi, o jejichz zvlastnim charakteru by se nemélo pochybovat.*
Také autofi ¢lanku jsou pfesvédceni o vazanosti staitu uvedenymi smlouvami;
uvazuji dokonce o moznosti soudni ochrany, k niz by se mohly nékteré z cirkvi,
které smlouvy uzavfely, uchylit. Z ¢lanku zazniva piesvédceni obou autort, Ze
v dosavadnim ¢aste¢ném financovani cirkvi na Slovensku statem se ma pokracovat.

Jiri Rajmund Tretera, séfredaktor
1. listopadu 2021

4 Vmonografii TRETERA, Jiii Rajmund, HORAK, Zaboj, Konfesni prdvo, Praha, 2015, si zvlastniho
vyznamu smluv s cirkvemi (domestic agreements) v§imame, i kdyz zel zatim jen okrajove (viz s. 86
a 105-107). Avsak také s pomoci némeckojazy¢né literatury a jejim pojmem Vertragsrecht mize-
me dospét k prohloubenému poznani mezinarodné uznavaného pravniho postaveni téchto smluv.
Vzhledem k principu autonomie (nezavislosti) cirkvi autofi shora uvedené monografie zastavaji
nazor, Ze ostatni cirkve nejsou jen obyc¢ejnymi ,,vnitrostatnimi* subjekty prava.



- ——

Jifi Rajmund Tretera, Zaboj Hordk

20. fijna 2021 vysla kniha Cirkevni pravo, 2. vydani.

On 20" October 2021, the book Church Law, 2™ edition, was published.
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Many and Serious Changes in Canon Law System

We are witnessing a tumultuous reconstruction of the
legal system of the Catholic Church since the acces-
sion of Pope Francis to the Chair of Saint Peter (2013).
The Holy Father, the supreme legislator of the Church,
brought deep understanding from his native Argentina
and the Jesuit order of which he is a member for the

need to change universal and particular canon law. He

thus continued the legal reform activities already begun
by his predecessors, John Paul II and Benedict XVI.
The differences between the three popes in terms of per-

sonality and emphasis on how to run Peter’s boat are evident. However, all three
were equally aware of the need to finalize the new Code so that it would be an
effective tool in enforcing law and justice in the Church.

Two motu proprio of Pope John Paul I1 Ad tuendam fidem of 18" May 1998
and Sacramentorum sanctitatis tutela of 30" April 2001 were the first signal of the
reconstruction. Then a number of amendments followed. Why all this? “The harm-
fulness of the benevolent approach to ecclesiastical discipline, which was the result
of naive optimism promoted by joyful hopes around the Second Vatican Council,
was gradually exposed soon after the publication of the CIC/1983. The underesti-
mation of the importance of law began to manifest itself both in the sharp rise in
scandals concerning sexual offenses in the Church and in the easing of discipline
in the treatment of Church property. Therefore, since 2001, the Church legislator
has been constantly supplementing and tightening the criminal law regulation
of the CIC/1983. The amendment of Pope Francis from 2021 is the culmination
of this process...”!

1

TRETERA, Jifi Rajmund, HORAK, Zaboj, Cirkevni privo, 2. prepracované a doplnéné vyddini
[Church Law, 2 revised and supplemented edition), Prague, 2021, p. 326. See quotation in the
article HRDINA, Antonin Ignac, Co se (ne)zménilo rekodifikaci kanonického trestniho prdava
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The Holy Father, in the preamble to the apostolic constitution Pascite gregem
Dei of 23 May 2021, which extensively amended and replaced the entire book
of the Code concerning canon criminal law, states: “In the past, great damage
was done by a failure to appreciate the close relationship existing in the Church
between the exercise of charity and recourse — where circumstances and justice
so require — to disciplinary sanctions.”

However, it is not just criminal law that is changing. This is supplemented by
anumber of measures in the area of canon administrative law and discipline in the
Church in general. For example, the motu proprio Traditionis custodes of 16" July
2021° allows the diocesan bishops and the Holy See to regulate the celebration
of the Mass according to Missal of John XXIII of 1962 as alternative to the Holy
Mass according to the Missal of Paul VI of 1969 more effectively.

But let’s go back to a legislative act a little older: today, on the solemnity of All
Saints, it is exactly one year since the Holy Father, on 1** November 2020, declared
motu proprio Authenticum charismatis, which responds to the rapid increase in the
number of religious institutes and all other forms of consecrated life, and adapts
and amends the existing arrangements for the authority of diocesan bishops. We
are pleased to be able to publish an insider’s commentary on this change in this
issue and a glimpse into the current life of religious sent to us by Pavel Ambros,
religious, leading Czech theologian and Professor, director of the prestigious Jesuit
Aletti Centre in Olomouc. We believe that readers will go through this exciting
article with the same pleasure and joy of knowledge as our editorial board did.

Adam Csukas, leading expert on Protestant church law in our country, gives
an engaging explanation of the legal history of the Evangelical Church of Czech
Brethren and contemporary exciting struggles for changes in its legal system that
take place at all stages of church administration. Perhaps this text will open eyes of
anyone who, out of ignorance, doubts the high level of church law of the Protestant
churches and their sense of legal nuances. We believe that the article will lead many
members of the Evangelical Church of Czech Brethren to a deeper reflection on

hmotného [What Has (Not) Changed with the Recodification of Canon Substantive Criminal Law],
in: Revue cirkevniho prava ¢. 84-3/2021 [Church Law Review No. 84-3/2021], Prague, p. 26.

2 Ibidem.

3 See Revue cirkevniho prava &. 84-3/2021 [Church Law Review No. 84-3/2021], Prague, p. 120
(in English: pp. 124-125).
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their participation in the application of legal elements in the life of their church.
They will certainly find interesting lessons that the author has learned from his
passionate research in the church’s archives, comparison of all the legislation
that has gradually applied in the church, as well as protocols on preparations for
classical assemblies and synods for the last one and a half centuries, and from his
personal participation and involvement in their meetings in recent years.

Another article is from the pen of a highly qualified expert, canon law scholar in
the field that he chose as the subject of his research. It is the article by Jifi Dvotacek,
internationally known specialist in the law of the Eastern Catholic Churches, who
teaches in the Czech Republic and Germany. This time he deals with the question
of the ratio of conversion to the Catholic Church and enrolment to one of the
churches of its own law. The article is of fundamental application importance both
for the spiritual administration in the Eastern Churches and in the Latin Church.

We conclude this issue with an article by two Slovak lawyers dealing with the
idea whether it would be legally relevant in Slovakia to end the partial state funding
of churches by a unilateral state decision. That is, the situation that is now accepted
and contractually confirmed. Perhaps the sophisticated reasoning of the authors
may give the contemporary Czech reader a slightly exotic impression; however,
we believe that it is important on a national and international scale. After all, the
internationally recognized principle pacta sunt servanda applies worldwide and
no state can unilaterally release its agreed obligations. The state is bound by all
the treaties it has concluded whether by an international treaty with the Apostolic
See or by treaties with other churches, the special nature of which should not be
doubted.* The authors of the article are also convinced of the binding nature of
the mentioned treaties; they are even considering the possibilities of judicial pro-
tection that some of the churches that have concluded treaties might resort to. The
article expresses the conviction of both authors that the current partial financing
of churches in Slovakia by the state should continue.

Jiri Rajmund Tretera, Editor-in-Chief
I* November 2021

4 In the monograph TRETERA, Jifi Rajmund, HORAK, Zaboj, Konfesni pravo [Religion Law,
Prague, 2015, we notice the importance of domestic agreements, although unfortunately only
marginally so far (see pp. 86 and 105-107). However, also with the help of German-language
literature and its Vertragsrecht concept, we can gain in-depth understanding of the internationally
recognized legal status of these treaties.



